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to smnggle contraband substances. Management • s efforts in this 
connection have been lauded by government enforcement officials. 

Recognizing that it has developed some measure of 
expertise in this area, management contemplates creating a separate 
subsidiary which would provide contraband-related security services 
to similar employers and to its own transportation company. 3 To 
ensure that the security personnel so employed would be 
satisfactory for such a purpose, this entity would prefer to use 
pre-employment polygraph examinations as a part of its hiring 
process to the extent that EPPA so permits. 

Of course, to avail itself of the Section 7(e) exemption, 
this subsidiary's function would have to include the protection of 
•facilities• or •operations• having •a significant impact on the 
health or safety of any State or political subdivision thereof 
• • • • • 29 u.s.c.A. § 2006(e) (1) (A). we submit that the 
entity's activity in connection with protecting against the 
secreting of contraband substances among lawful cargo being 
transported would unquestionably fall within this description. 

B. DISCUSSION 

The activities we have described do not appear in the 
various examples which have been given in the statute or in the 
regulations. However, the Division recognizes that no exhaustive 
listing is possible, and that protecting other sorts of facilities 
or operations can also qualify. 29 C.F.R. §§ 801.14(d)(l), (d)(3). 
See also 29 C.F.R. § 801.14(d)(2)(iv) (mentioning private 
transportation operations and facilities). Other portions of the 
regulations demonstrate that the subsidiary's protecting airplanes, 
cargo warehouses, and related facilities and operations would 
satisfy the test. 

The regulations state that, in general, the facilities 
and operations they contemplate are those as to which • illegal 
acts• could "significantly impact on the general public's safety 
or health ••• • 29 C.F.R. § 801.14(d)(2). They also refer to 
operations as to which security breaches would "pose a serious 
threat to public health or safety •••• " 29 C.F.R. § 801.14(d) 

3 We are aware that other issues would be raised by this 
arrangement, such as the "primary business purpose" test. We do 
not include these issues within the scope of our request. 
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(2)(ii)(C). It is difficult to Lmagine a situation more clearly 
meeting these descriptions than does the illegal importation of 
contraband drugs and other substances via cargo planes and 

_associated facilities and operations. 

As both a host of government officials and many other 
authoritative sources have repeatedly declared, drug smuggling and 
the societal ills it generates do far more than •significant • 
damage to the general public's safety and health. Unfortunately, 
the air transportation of lawful cargo into the United States 
serves as a principal avenue by which opportunistic smugglers 
accomplish their purposes. 

Furthermore, the facilities and operations with which our 
client's subsidiary would be concerned satisfy the regulations' 
criteria ~ least as well as do the illustrations the Division has 
selected. For example; security services provided to political 
conventions, parades, concerts, sporting events, and shopping malls 
certainly cannot be said to have greater ramifications for the 
safety and health of the general public than would those about 
which we inquire. See 29 C.F.R. § 801.14(d)(2)(vii), (d)(2)(viii). 

c. CONCLUSION 

In swmnary, we conclude that the proposed se~urity 
services we have described would constitute the protection o~ 
•facilities, materials, or operations having a significant impact 
on the health or safety of" the general public within the meaning 
of EPPA and its pertinent regulations. We ask that you so rule. 

Your expeditious reply would be greatly appreciated. 

Sincerely, 

JOHN E. THOMPSON 
For FISHER & PHILLIPS 

JET:mo 

FISHER & PHILLIPS 
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Ginley, Michael F- ESA 
-----------------~----------

From: 

Sent: 

To: 

Ginley, Michael F- ESA 

Friday, January 16, 2009 3:06PM 

zzESA-WHD-NO-REGIONAL-ADMINISTRATORS-ALL 

Cc: zzESA-WHD-MANAGERS-ALL 

Subject: WHO Memo 2009-1 and Field Advisory Bulletin 2009-1 

Attachments: WHM 2009-1.pdf; 22 (541) 01-15-2009 final.pdf; FAB 2009-1 EPPA Air Cargo.pdf 

Please distribute the attached Wage and Hour Memorandum, with the advance copy of the new FOH chapter 22 
(541 Exemptions), to all enforcement staff. The new chapter 22 replaces the current Chapter 22 in its entirety, 
effective today. Also please distribute the attached Field Advisory Bulletin to all enforcement staff. 

These documents will be placed on our intranet and internet sites, as appropriate, in the near future. Please 
contact me if you have any questions. 

Michael Ginley 
Office of Enforcement Policy 

01/27/2009 


